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October 14, 2016

President Barack Obama
The White House

1600 Pennsylvania Avenue
Washington, DC 20500

Dear President Obama:

Corporations are flooding our elections with millions of dollars in secret political
contributions, drowning out the voices of working families. Yet two weeks ago, Republican
leaders successfully forced a rider into must-pass legislation to fund our government that
prohibited the Securities and Exchange Commission (SEC) from issuing a final rule requiring
public companies to disclose these political contributions.! As the White House Press Secretary
noted, the rider “essentially protect[s] the ability of special interests to funnel money into
political campaigns without having to disclose it.”?> Democrats will continue to fight to remove
the rider when Congress considers the next government funding bill in December, and I urge you
to make clear in advance that you will veto any bill that includes it.

But the rider is not the biggest barrier to making progress on this critical issue. For years,
the Chair of the SEC, Mary Jo White, has refused to develop a political spending disclosure rule
despite her clear authority to do so, and despite unprecedented and overwhelming investor and
public support for such a rule.

This brazen conduct is merely the most recent and prominent example of Chair White
undermining your Administration’s priorities and ignoring the SEC’s core mission of investor
protection. From the beginning of her tenure, Chair White has made clear that she is concerned
that companies disclose too much to investors — a presumption directly counter both to the views
of investors themselves and the animating purpose of this agency for more than eighty years.

She has failed to complete disclosure mandates Congress enacted in the wake of the 2008
financial meltdown, while simultaneously devoting the SEC’s limited discretionary resources to
a far-reaching, anti-disclosure initiative cooked up by big business lobbyists seeking to reduce
the amount of information public companies must make available to their investors. And she has
remained conspicuously silent when your Administration has issued veto threats against anti-

I See H.R. 5325, “Continuing Appropriations and Military Construction, Veterans Affairs, and Related Agencies
Appropriations Act, 2017, and Zika Response and Preparedness Act” (signed into law on September 29, 2016)
(online at https://www.congress.gov/bill/l 14th-congress/house-

bill/5325/text?q=%7B%22search%22%3 A%5B%22chamberActionDateCode%3 A%5C%222016-09-

28%7C1 14%7CI70()()”;;15;_‘3{&12;~-:A_N D-+billlsReserved%3 A%S5C%22N%S5C%22%22%5D% 7D&resultindex=1).
2 White House Office of the Press Secretary, “Press Briefing by Press Secretary Josh Earnest, Sept. 23, 2016,”
(online at https://www.whitehouse.gov/the-press-office/2016/09/23/press-briefing-press-secretary-josh-earnest-

9232016).




disclosure bills, providing cover to those in Congress who seek to roll back disclosure
requirements and compromise the transparency and safety of our markets.

Enough is enough. To address your concerns on political spending disclosure, and to
advance other priorities of your administration and investors, I respectfully urge you to exercise
your unilateral authority under 17 C.F.R. § 200.10 to immediately designate another SEC
commissioner as Chair of the agency.

Presidential Authority and Obligation to Designate a New SEC Chair

The President has unilateral authority — independent of both the Senate and the
Commission — to designate a Chair from among the Commission’s members. While all five
members of the SEC are appointed by the President with the advice and consent of the Senate,
federal regulations establish that the “Chairman is designated by the President” pursuant to the
SEC’s Reorganization Plan No. 10 of 1950.% Four years ago, you used this authority to designate
an existing Commissioner, Elisse B. Walter, as Chair of the Commission, without intervening
action by the Senate.*

While demoting an existing Chair and selecting another from among the agency’s current
Commissioners would be an uncommon act, Chair White’s extraordinary, ongoing efforts to
undermine the agency’s central mission make such a step necessary. Congress created the SEC
more than eighty years ago in response to the widespread loss of confidence in public markets
following the stock market crash of 1929. Here is how the agency describes its purpose:

The laws and rules that govern the securities industry in the United States derive
from a simple and straightforward concept: all investors, whether large
institutions or private individuals, should have access to certain basic facts about
an investment prior to buying it, and so long as they hold it. To achieve this, the
SEC requires public companies to disclose meaningful financial and other
information to the public. This provides a common pool of knowledge for all
investors to use to judge for themselves whether to buy, sell, or hold a particular
security. Only through the steady flow of timely, comprehensive, and accurate
information can people make sound investment decisions.’

Transparency helps investors separate desirable investments from undesirable ones and
evaluate business activities objectively, thus allowing them to allocate their capital more
efficiently. By contrast, reducing requirements for public companies to disclose information

317 C.F.R. § 200.10 states that the commissioners of the SEC are “appointed by the President, with the advice and
consent of the Senate,” but the “Chairman is designated by the President pursuant to the provisions of section 3 of
Reorganization Plan No. 10 of 1950.” Section 3 of that Reorganization Plan states that the “functions of the
Commission with respect to choosing a Chairman from among the Commissioners composing the Commission are
hereby transferred to the President.”

4 See Ben Protess, and Susanne Craig, “Rebuilding Wall St.’s Watchdog,” New York Times (Nov. 26, 2016) (noting
that “[Walter’s] appointment does not require Congressional approval because she was previously confirmed as a
commissioner.”) (online at http://dealbook.nytimes.com/2012/11/26/schapiro-head-of-s-e-c-to-announce-
departure/?_r=0).

3 Securities and Exchange Commission, “What We Do” (online at https://www.sec.gov/about/whatwedo.shtml).
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material to investment decisions undermines efficient markets, encourages fraud, and, in extreme
cases, can sow the seeds of future economic meltdowns.

Chair White’s comprehensive anti-disclosure agenda runs directly contrary to the SEC’s
purpose. It hurts investors, undermines Administration policy, and willfully misinterprets
congressional mandates. You have the authority to designate a new SEC Chair, and I believe
Chair White’s anti-disclosure efforts give you ample reason to do so.

The remainder of this letter details some of my concerns.
Political Spending Disclosure

The SEC will not make progress on a political spending disclosure rule under Chair
White’s leadership. Despite immense bipartisan support from the public, the investor
community, academic experts, former SEC commissioners, and yourself, Chair White has
steadfastly opposed SEC action in this area.

As you know, the Supreme Court’s Citizens United decision in 2010 facilitated unlimited
political spending by corporations.® In his opinion for a bare, five-Justice majority, Justice
Kennedy expressed strong support for public disclosure of that corporate spending:

A campaign finance system that pairs corporate independent expenditures with
effective disclosure has not existed before today. . . .With the advent of the
Internet, prompt disclosure of expenditures can provide shareholders and citizens
with the information needed to hold corporations and elected officials accountable
for their positions and supporters. Shareholders can determine whether their
corporation’s political speech advances the corporation’s interest in making
profits, and citizens can see whether elected officials are ““in the pocket’ of so-
called moneyed interests.”. . .The First Amendment protects political speech; and
disclosure permits citizens and shareholders to react to the speech of corporate
entities in a proper way. This transparency enables the electorate to make

informed decisions and give proper weight to different speakers and messages.’

Building on Justice Kennedy’s analysis, in August 2011, a bipartisan group® of ten law
professors submitted a petition to the SEC, asking the agency to “develop rules to require public
companies to disclose...the use of corporate resources for political activities.” Investors and the
public submitted hundreds of thousands of comments in support of the petition — a show of

b Citizens United v. Federal Elections Commission, 558 U.S. 310 (2010) (online at
https://www.law.cornell.edu/supct/html/08-205.Z0.html).

7Id.

% Lucian A. Bebchuk and Robert J. Jackson, Jr., “Hindering the S.E.C. From Shining a Light on Political Spending,”
New York Times (December 21, 2015) (online at http://www.nytimes.com/2015/12/22/business/dealbook/hindering-
the-sec-from-shining-a-light-on-political-spending.htm!? r=0).

? Letter from the Committee on Disclosure of Corporate Political Spending to Elizabeth M. Murphy, Secretary,
Securities and Exchange Commission, RE: Petition for Rulemaking (August 3, 2011) (online at
https://www.sec.gov/rules/petitions/201 | /petn4-637.pdf).







