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The SEC’s Division of Enforcement recently completed another ac�ve year, with 
several high-profile inves�ga�ons, enforcement ac�ons and setlements, and the 
agency’s enforcement efforts show no sign of le�ng up in 2024. Corporate boards 
and management and their legal advisors need to stay up to date on the SEC’s 
enforcement priori�es and trends in the agency’s enforcement efforts in order to 
ensure that they stay out of its crosshairs. Join our panel of experts as they share 
lessons learned from recent enforcement ac�vi�es and insights into what the new 
year might hold.  

Joining us are:  

• Scott Kimpel, Partner, Hunton Andrews Kurth LLP 
• Allison O’Neil, Partner, Locke Lord LLP 
• Kurt Wolfe, Of Counsel, Quinn Emanuel Urquhart & Sullivan, LLP 

 
Among other topics, the program will cover: 
 

• SEC Enforcement Activities in 2023 and Priorities for 2024 
• Monetary and Non-Monetary Penalties 
• Accounting and Disclosure Actions 
• Actions Targeting Gatekeepers 
• Whistleblower Developments and Trends 
• Self-Reporting and Cooperation Credit 
• Coordination with DOJ Investigations 
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• In fiscal year 2023, The SEC filed 784 enforcement actions, a 3 percent increase over fiscal year
2022, including 501 original, or “stand-alone,” enforcement actions, an 8 percent increase over
the prior fiscal year.

• The SEC obtained orders for $4.949 billion in financial remedies, including $3.369 billion in
disgorgement and prejudgment interest and $1.580 billion in civil penalties. Both the
disgorgement and civil penalties ordered were the second highest amounts on record.

• The SEC obtained orders barring 133 individuals from serving as officers and directors of public
companies, the highest number of officer and director bars obtained in a decade.

• The SEC distributed $930 million to harmed investors in fiscal year 2023, marking the second
consecutive year with more than $900 million in distributions.

2 2



• SEC has authority to obtain civil
monetary penalties,
disgorgement, D&O bars, and
other sanctions.

• Penalties within a range in
recent years but trending up.

• Results driven by sweeps,
internal pressure to maintain
performance.

2023 2022 2021 2020 2019 2018 2017 2016
TOTAL $4,949 $6,439 $3,852 $4,680 $4,349 $3,945 $3,789 $4,083
Penalties $1,580 $4,194 $1,456 $1,091 $1,101 $1,439 $832 $1,273
Disgorge $3,369 $2,245 $2,396 $3,589 $3,248 $2,506 $2,957 $2,809
Returned 
to 
Investors 

$930 $937 $521 $602 $1,197 $794 $1,073 $140
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Examples of recent cases:
1.Insider Trading
2.Financial Reporting
3.ESG
4.Section 13-16 Sweep
5.Cybersecurity

4 4



When does SEC pursue a gatekeeper?
• Participate in misconduct
• Mislead regulator
• Wholesale failure to carry out compliance responsibilities
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• Fiscal year 2023 was a record-breaking year for the SEC’s
Whistleblower Program.

• The SEC issued whistleblower awards totaling nearly $600 million, the
most ever awarded in one year, including a record-breaking $279
million awarded to one whistleblower.

• The Commission received more than 18,000 whistleblower tips in fiscal
year 2023, a record number and approximately 50 percent more than
the then-record 12,300 whistleblower tips received in fiscal year 2022.

• The SEC received more than 40,000 tips, complaints, and referrals in
total, a 13 percent increase over fiscal year 2022.
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• The Enforcement Division’s Cooperation Program
provides incentives to individuals and companies who
come forward and provide valuable information to SEC
investigators.

• The staff will consider several broad measures of a
company’s cooperation:

• Self-policing;

• Self-reporting;

• Remediation; and

• Cooperation.

• “In fiscal year 2023, the SEC consistently rewarded
meaningful cooperation to efficiently promote
compliance across the securities industry.”

“Process is about
meaningful cooperation. . . 
It means going above and 
beyond to self-report, 
cooperate, and remediate. 
Across numerous actions 
last fiscal year, the 
Commission ordered zero 
or reduced penalties based 
on the respondents’ 
cooperation.”  ~Gary Gensler
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• Cross Agency coordination continued in 2023

• In 2023, continued to coordinate on insider trading cases
against high level executives.  With these cases, we saw both
DOJ and SEC using data analytics and technology to identify
unusual trading patterns, including the “friends and family”
insider trading.
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On September 27, 2023, the Securities and Exchange Commission (the “SEC”)
announced settled enforcement actions against six officers, directors and major
shareholders of various public companies for allegedly failing to timely report
information about their holdings and transactions in company stock, and
simultaneously announced settled actions against five public companies for allegedly
causing these insiders’ filing failures or for failing to report their insiders’ filing
delinquencies. The actions are part of a recent SEC enforcement initiative aimed at
ensuring compliance with ownership disclosure rules by company insiders.

Under Section 16(a) of the Securities Exchange Act of 1934 (the “Exchange Act”) and
Rule 16a-3 promulgated thereunder, officers and directors of public companies, and
any beneficial owners of greater than 10% of stock in a public company, must file
initial statements of holdings on Form 3 either (1) within 10 days of becoming an
insider or (2) on or before the effective date of the registration of the stock. Such
insiders are then obligated to keep this information current by reporting subsequent
transactions on Forms 4 and 5. In turn, Section 13(a) of the Exchange Act and Item 405

SEC Announces
Settled Enforcement
Actions Against
Company Insiders
and 5% Holders
October 16, 2023
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of Regulation S-K promulgated thereunder require issuers to disclose information
regarding delinquent Section 16(a) filings by insiders in their annual reports.

Similarly, under Section 13(d)(1) of the Exchange Act and Rule 13d-2(a) thereunder, any
person who has acquired beneficial ownership of more than 5% of a public company’s
stock must, within 10 days of the acquisition, file an initial disclosure statement on
Schedule 13D with the SEC, which must include, among other things, the identity of the
beneficial owner, the amount of beneficial ownership and the owner’s intentions for
the issuer. The owner must then update the SEC on any material changes to its
position. Certain investors are eligible to file a simplified statement on Schedule 13G.
The deadline to file a Schedule 13G is also within 10 days of acquiring more than 5%
beneficial ownership, but certain institutional investors may be permitted to defer
disclosing their passive holdings on Schedule 13G until 45 days after the end of the
calendar year.

Here, the SEC alleged that six persons, who were either officers or directors of a public
company or owned at least 5% of the stock in a public company, repeatedly failed to
timely file or update reports required under Sections 16(a) and/or Section 13(d)(1) to
reflect transactions in their company’s stock, in violation of those provisions—
allegedly resulting in late filings ranging from weeks to years. The SEC explained that
its enforcement staff used data analytics to identify the insiders it ultimately identified
as allegedly having repeatedly filed late reports. The SEC also alleged that five public
companies had either failed to ensure that their insiders were making timely
disclosures under Section 16(a) or failed to report such delinquent reports in their
annual filings, as required under Section 13(a).

The insiders and companies charged agreed to pay civil penalties totaling $1.5 million
to settle the actions. The individual penalties ranged from $66,000 to $150,000 and
the corporate penalties ranged from $125,000 to $200,000. Public companies and
their insiders should be aware that the SEC plans to continue its emphasis on enforcing
insider disclosure rules, and that the SEC is increasing its use of data analytics, which
will make it even easier to identify late filings to conduct investigations.
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SEC and DOJ Signal Aggressive 

Stance to Corporate America 

Less than 10 months since inauguration day, the Biden Administration’s civil and criminal 

enforcement arms are signaling a more aggressive stance, looking squarely at corporate America. 

Recent speeches from senior officials at the Department of Justice (“DOJ”) and Securities and 

Exchange Commission (“SEC”) show that both entities plan to take a hard -line approach toward 

corporate wrongdoing, with a similar set of priorities.  To navigate these waters, corporations should 

think carefully about how to proactively bolster their compliance and corporate governance programs 

to mitigate the risk of DOJ and SEC inquiries.  But in the event of an investigation, corporations and 

their counsel need to consider whether the “juice is worth the squeeze” when it comes to  the 

traditional approach of self-reporting and cooperation, since the risks of cooperation and the 

consequences of wrongdoing appear to be rising. 

The DOJ was the first mover.  On October 28, 2021, during an address to the American Bar 

Association’s 36th National Institute on White Collar Crime, Deputy Attorney General Lisa Monaco 

announced three changes to the department’s policies on corporate criminal enforcement. 

1. Cooperation Credit – A Return to the Yates Memo: To be eligible for cooperation
credit, companies must identify all individuals involved in or responsible for alleged
misconduct and provide all non-privileged information about their involvement.  This
approach rescinds some Trump-era tweaks to Department policy, which softened the
requirements outlined in the Yates Memo and vested corporations with the discretion to
determine who was “substantially” involved and to limit disclosures accordingly.  No
more: to get cooperation credit, corporations must provide sweeping disclosure to the
DOJ, increasing the potential scope of any DOJ action and the costs of cooperation.

2. DOJ Decisions – All Conduct Counts: In deciding how to charge and resolve corporate
wrong-doing, the DOJ will now review a company’s entire criminal, civil, and regulatory
record, including past missteps that are not similar to the conduct at issue.  So, for example,
if a company embroiled in an FCPA investigation was previously sanctioned for its
revenue recognition practices, then that unrelated earlier misconduct will be taken into
account by the DOJ.  Previously, prosecutors were directed by the Justice Manual to
consider a “corporation’s history of similar misconduct” when making decisions.  No more:
DAG Monaco made clear that, going forward, “all prior misconduct needs to be evaluated
. . . , whether or not that misconduct is similar to the conduct at issue in a particular
investigation,” and “prosecutors need to start by assuming all prior misconduct is
potentially relevant.”  Along these same lines, DAG Monaco explained that the DOJ is
examining whether deferred- or non-prosecution agreements will even be offered for
repeat offender companies.  All of this increases the potential for harsher corporate
charges and resolutions.

3. Corporate Resolutions – Monitors When Appropriate: DAG Monaco also made clear
that the DOJ will impose a corporate monitorship “whenever it is appropriate to do so in
order to satisfy our prosecutors that a company is living up to its compliance and
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disclosure obligations,” and that such sanctions are no longer to be viewed as disfavored 
or exceptional.  The prospect of increased imposition of monitorships – an expensive and 
burdensome proposition for most corporations – further signals the department’s desire 
to add teeth to pre-trial resolutions. 

 
Big picture, these changes reflect a stronger stance on corporate wrongdoing by the DOJ, 

underscoring the importance of companies putting in place robust front-end compliance programs, 
but also introducing new costs into the cost-benefit analysis of self-reporting and cooperating with 
the DOJ, in light of the heightened consequences of a DOJ conclusion of corporate wrong-doing. 

 
The SEC followed quickly in the DOJ’s wake.  On November 4, 2021, in his prepared remarks 

at the Securities Enforcement Forum, Chair Gary Gensler announced that the SEC would take a 
similarly strong approach to policing capital markets and corporate wrongdoing.  Chair Gensler 
opened his remarks with a 1934 quote from Joseph Kennedy, the first Chairman of the Commission: 
“The Commission will make war without quarter on any who sell securities by fraud or 
misrepresentation.”  That quote set the tone, as Chair Gensler explained that the Commission will 
enforce its mandate by holding individuals and corporations accountable for their financial misdeeds, 
promoting deterrence and respect for the law through both prosecuting routine matters and “high-
impact” cases designed to grab headlines.  Chair Gensler expressly cited DAG Monaco’s speech, 
summarizing her revisions to the DOJ’s approach to corporate crime, and making clear that the SEC 
shares her views: “While [the SEC and DOJ] are independent, and our enforcement tools, authorities, 
and missions are distinct, these changes [announced by the DOJ] are broadly consistent with my view 
of how to handle corporate offenders.”  Significantly, Chair Gensler observed that “cooperation” with 
the SEC means more than “meeting . . . legal requirements, such as responding to lawful subpoenas 
or making witnesses available for lawfully-compelled testimony,” or “conducting a self-serving, 
independent investigation.”  Rather, it is likely that the Commission will follow the DOJ’s articulated 
approach of requiring full self-reporting of the individuals and information relevant to the misconduct.  
In addition, with regard to remedies, the Commission is likely to view repeat offenders, even those 
with distant or unrelated misconduct, harshly.   

 
In the wake of these pronouncements, corporations have much to consider.  First, 

corporations – particularly those in highly-regulated industries like finance and healthcare – should 
promptly take stock of their affairs and consult with counsel to determine if updates to reporting and 
compliance programs are in order, across their organization. Getting ahead of regulatory concerns with 
robust systems and a culture of compliance is critically important, not only to better the odds of 
avoiding regulatory concerns in the first place, but also to mitigate the severity of resolutions if and 
when issues come to light. Second, corporations and their counsel should conduct a holistic 
assessment of their regulatory compliance record – that way, if and when the SEC or DOJ come 
knocking, the corporation will be ready to address questions about those past issues, potentia lly 
diffusing the government’s concerns at the outset.  Third, corporations and their counsel would do 
well to get ahead of possible SEC or DOJ inquiries by doing strategic thinking now about the costs 
and benefits of cooperation in this new world – keeping in mind the reality that cooperation, more 
than ever, is an “all in” affair. 

 
 
 

 
*** 

 
2 16



 
If you have any questions about the issues addressed in this memorandum, or if you would like a copy 
of any of the materials mentioned in it, please do not hesitate to reach out to us.  
 
Sarah Heaton Concannon  
Co-Chair, SEC Enforcement Practice  
Email: sarahconcannon@quinnemanuel.com 
Phone: +1 202-538-8122  
 
Ben A. O’Neil 
Partner, Government Enforcement and White Collar Criminal Defense 
Email: benoneil@quinnemanuel.com 
Phone: +1 202-538-8151 
 
Michael T. Packard  
Counsel  
Email: michaelpackard@quinnemanuel.com  
Phone: +1 617-712-7118 
 
 
To view more memoranda, please visit www.quinnemanuel.com/the-firm/publications/ 
To update information or unsubscribe, please email updates@quinnemanuel.com  
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What Happened

The US Department of Justice (“DOJ”) made several recent announcements expanding
on its expectations for corporate compliance programs and unveiling new guidance on
executive compensation structures, consequence management and business
communications and ephemeral messaging.

DOJ also announced a new enforcement push focused on the intersection of corporate
crime and national security.

Analysis

DOJ Announcements
on Corporate
Compliance
Programs,
Compensation
Clawbacks and
National Security
March 17, 2023
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Updated Guidance on the Evaluation of Corporate Compliance Programs

DOJ Deputy Attorney General Lisa Monaco and Assistant Attorney General Kenneth
Polite recently announced a number of significant policy changes affecting corporate
criminal enforcement by DOJ during presentations at the ABA’s Institute on White
Collar Crime in early March. These announcements expand on Monaco’s September 15,
2022 Memo on Further Revisions to Corporate Criminal Enforcement Policies Following
Discussions with Corporate Crime Advisory Group, which laid the foundation for more
detailed guidance on corporate compliance programs.

Among the more notable changes are:

1. the rollout of a three-year Pilot Program Regarding Compensation Incentives and
Clawbacks (the “Pilot Program”), which will require corporations who enter into
criminal resolutions with DOJ’s Criminal Division to include “compensation-related
criteria” in their corporate compliance programs and offer fine reductions to
companies that seek to clawback compensation from culpable individuals in
appropriate cases;

2. guidance to prosecutors to assess a company’s “consequence management”
procedures to identify, investigate, discipline and remediate violations of law,
regulation or policy; and

3. guidance on how DOJ will consider a company’s compliance program, policies and
procedures relating to employees’ use of personal devices, communications
platforms and ephemeral messaging applications.

Companies and regulated entities will need to reevaluate existing compliance
programs to ensure their compliance programs are accounting for this new guidance.

Executive Compensation and Clawbacks

In his speech on March 3, Polite announced two key changes to DOJ policies pertaining
to the evaluation of corporate compensation systems for all companies. Effective
immediately, prosecutors assessing a corporation’s compliance program under DOJ’s
updated guidance document, Evaluation of Corporate Compliance Programs (the
“ECCP”), are directed to consider the design and implementation of a company’s
compensation schemes to determine whether compensation is configured to
incentivize compliance. The revised ECCP provides that prosecutors may consider, for
example, “whether a company has incentivized compliance by designing
compensation systems that defer or escrow certain compensation tied to conduct
consistent with company values and policies” and whether a company maintains and
enforces “provisions for recoupment or reduction of compensation due to compliance
violations or misconduct.”
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In addition to the ECCP changes, DOJ is rolling out a three-year Pilot Program, effective
March 15, 2023. Pursuant to the Pilot Program, DOJ’s Criminal Division will:

1. require companies entering into criminal resolutions to “implement compliance-
related criteria in their compensation and bonus system and to report to the
Division about such implementation during the term of such resolutions,” and

2. “consider possible fine reductions where companies seek to recoup compensation
from culpable employees and others who both a) had supervisory authority over
the employee(s) or business area engaged in the misconduct and b) knew of, or
were willfully blind to, the misconduct.”

Prosecutors are directed to integrate compliance-related criteria tied to compensation
and bonuses into all corporate resolutions during the Pilot Program. Such criteria
could include a prohibition on bonuses for employees who do not satisfy compliance
performance requirements, disciplinary measures for employees who violate
applicable law (and potentially their supervisors as well) and incentives for employees
who demonstrate full commitment to compliance processes.

Likewise, the Pilot Program provides that an additional fine reduction may be
warranted where a company:

1. fully cooperates and timely remediates (as defined in the ECCP),

2. demonstrates it has implemented a program to recoup compensation from
employees who engaged in wrongdoing in connection with the conduct under
investigation (or others in supervisory capacities), and

3. has, in the DOJ’s estimation, demonstrated good faith in initiating a process to
recoup such compensation before the time of resolution.

In these circumstances, DOJ will reduce “the fine in the amount of 100% of any such
compensation that is recouped during the period of the resolution.”

Consequence Management

Relatedly, the ECCP provides guidance for prosecutors to consider whether a company
has effective “consequence management” procedures in place that allow it to identify,
investigate, discipline and remediate violations of law or misconduct. Prosecutors may
consider whether a company has publicized disciplinary actions internally (as a
deterrent effect) and whether it is tracking data related to disciplinary actions,
compliance-related allegations and compliance investigations. Prosecutors are also
directed to consider whether a company has effective human resources processes in
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place to ensure consistent application of compliance-related investigation procedures
and disciplinary actions.

Guidance on Use of Personal Devices, Communications Platforms and Messaging
Applications

DOJ also revised the ECCP to include new guidance on how it will consider corporate
practices on the use of personal devices, messaging applications (including ephemeral
messaging) and communications platforms in the workplace.

DOJ will evaluate a corporation’s policies governing electronic devices and data
against the backdrop of the company’s risk profile and specific business needs, all the
while assessing the company’s ability to access and preserve electronic data and
communications. In conducting this evaluation, prosecutors are directed to consider
three factors:

1. Communication Channels.DOJ will consider what electronic communications
channels the company and its employees use or can use to conduct business. It will
consider whether the company’s policies and practice vary by jurisdiction or
business unit, and will look at the mechanisms the company has put in place to
manage and preserve information within those electronic communication channels.

2. Policy Environment.DOJ will look at the policies the company has in place to allow
it to secure, monitor or access business-related communications. If the company
has a “bring your own device” (BYOD) program, DOJ will consider whether the
company maintains policies for preserving and accessing data and communications
on those devices, as well as the policies or procedures in place to ensure that
communications and other data is preserved from devices that are replaced.

3. Risk Management.DOJ will consider whether the company’s approach to
permitting and managing communication channels, including BYOD and messaging
applications, is reasonable in the context of its business needs and risk profile, and,
in particular, will assess whether the use of personal devices or messaging apps,
including ephemeral messaging applications, has impaired the company’s
compliance program and its ability to conduct internal investigations or respond to
requests from prosecutors, civil enforcement or regulatory agencies.  

As Polite made clear, DOJ will expect companies to maintain, communicate and
enforce policies that ensure that “business-related electronic data and
communications can be preserved and accessed,” regardless of the medium on which
they are maintained. Where companies fail to produce communications, prosecutors
will ask about where they are stored and the company’s ability to access them. Polite
was pointed in noting that “a company’s answers—or lack of answers—may very well
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affect the offer it receives to resolve criminal liability. So when crisis hits, let this be
top of mind.”

Focus on National Security-Related Compliance Enforcement

Finally, Deputy Attorney General Monaco announced in her speech that DOJ would be
making significant resource investments in the DOJ’s National Security Division so that
the division is better able to focus on the intersection of corporate crime and national
security. Citing the importance of sanctions and export control enforcement in US
national security, Monaco noted that corporations “are on the front lines of today’s
geopolitical and national security challenges” and that “corporate criminal
investigations carry profound national security implications.”

Monaco admonished business leaders to take sanctions seriously, noting that DOJ is
presently handing “corporate investigations that involve sanctions evasion” across the
globe, in industries as varied as transportation, financial technology, banking, defense
and agriculture. According to Monaco, “sanctions are the new FCPA.”

To better equip DOJ in these efforts, Monaco announced a surge in resources to
address the intersection between corporate crime and national security, including
hiring 25 new prosecutors to investigate sanctions evasions, export compliance and
other economic crimes.

In addition, NSD will begin issuing joint advisories with the US Department of
Commerce and the US Department of the Treasury to inform the private sector about
enforcement trends and “convey [DOJ’s] expectations as to national security-related
compliance.”

Summary

DOJ’s latest guidance provides tangible considerations for all companies to consider
for their compliance programs. Details from the ECCP and Pilot Program provide
companies and their compliance officers and employees the benefit of particular
expectations and benchmarks from DOJ. It remains to be seen how the new guidance
will pan out in practice, however.

For instance, while DOJ notes that the new revisions are intended to provide
transparency around DOJ policy, prosecutors will retain significant discretion over,
among other things, fine reduction recommendations and subjective assessments of
“good faith” efforts to clawback compensation and overall effectiveness of compliance
programs. This is particularly the case where prosecutors have broad discretion to
require companies entering into criminal resolutions to implement the broadly worded
“compliance-related criteria” in their compensation systems. It remains to be seen
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whether different prosecutors can cohesively implement such a policy with a measure
of predictable consistency.

Additionally, the broad scope and coverage of DOJ’s guidance is significant. In contrast
to specific rules that exist for public companies and regulated entities (such as broker-
dealers and investment advisers) around recordkeeping obligations and executive
compensation clawbacks, DOJ’s guidance applies to all companies. The practical
result may mean that private entities currently not subject to existing obligations
under the federal securities laws will likely need to consider the implementation of
similar programs implemented.

Finally, many companies have likely not paid much attention to sanctions and national-
security related issues when building out their compliance programs. To the extent
that sanctions do in fact become “the new FCPA,” companies will need to bolster or
implement policies and procedures that ensure the same degree of corporate
compliance in the sanctions context as has become standard in the FCPA context.

RELATED PEOPLE

John J.
Delionado

Partner
jdelionado@HuntonAK.com
+1 305 536 2752 direct
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