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High stock market volatility, a slump in dealmaking and economic uncertainty 
would likely be enough on their own to make 2023 a target rich environment for 
activists. But changes in the dynamics of proxy contests resulting from the 
universal proxy rules and the potential entry of new activists into the mix could 
result in unprecedented levels of activism in 2023. That makes it even more 
important to identify who the activists are, what makes them tick — and how 
activism is changing.  

Join these experts: 

• Anne Chapman, Managing Director, Joele Frank 

• Alexandra Higgins, Managing Director, Okapi Partners 

• Damien Park, Managing Director, Spotlight Advisors LLC 

• Dan Scorpio, Managing Director, Abernathy MacGregor 

Topics for this popular annual webcast include: 

• What Are the Lessons from 2022's Activist Campaigns? 

• What Can Companies Expect from Activists During This Proxy Season & 
How Are Companies Preparing? 

• How Will Universal Proxy Change Activism & Companies' Response to It? 

• Who Are the Activists & What Are Their Strategies? 
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Course Outline/Notes 

1. What Are the Lessons from 2022’s Activist Campaigns? 

2. What Can Companies Expect from Activists During This Proxy Season & How 
Are Companies Preparing? 

3. How Will Universal Proxy Change Activism & Companies’ Response to It? 

4. Who Are the Activists & What Are Their Strategies? 
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Universal Proxy: What Companies Need to Know in ‘Year Zero’

By John Jenkins, Senior Editor of 
DealLawyers.com

The SEC adopted its universal proxy rules last 
December, but because they did not apply 
to meetings held before September 1, 2022, 
those rules did not come into play during this 
year’s proxy season. Next year’s proxy season 
is another story, and with the compliance date 
for the new rules looming, we thought that now 
was a good time to address what companies 
need to know about the fundamental changes 
in the landscape for proxy contests that will 
result from activists’ ability to use a universal 
proxy card.

We have a number of resources on the 
DealLawyers.com website addressing the 
universal proxy rules, and I have drawn on 
many of them in preparing this article. These 
include law firm memos on the SEC’s rules and 
other matters relating to the use of universal 
proxy cards that are available in our “Proxy 
Fights” Practice Area. We hosted a January 
2022 webcast on “Universal Proxy: Preparing 
for the New Regime” and, more recently, we 
have hosted podcasts with Goodwin’s Sean 
Donahue and The Activist Investor’s Michael 
Levin in order to get the latest insights on 
universal proxy from the perspective of both 

public company advisors and activist investors. 
Michael has also contributed an article to 
this issue with his thoughts on the potentially 
transformative impact of universal proxy on 
proxy contests.

Historians sometimes refer to 1945 as “Year 
Zero,” because of the fundamental reset of the 
international system that occurred following 
the end of the Second World War. Given how 
significantly the universal proxy rules have 
changed the regulatory landscape, it seems 
appropriate to say that the upcoming proxy 
season will likely be a “Year Zero” for proxy 
contests. Companies will not only need to 
reassess key aspects of how they plan for 
activist campaigns and proxy contests, but 
also consider the potential strategic and 
tactical implications of the new rules on the 
way future proxy contests will be fought. 

Overview of Universal Proxy Rules

New Rule 14a-19(e) mandates the use of 
universal proxy cards in all non-exempt 
director election contests, with the exception 
of those involving funds registered under the 
Investment Company Act. The fundamental 
objective of the rules is to provide 
shareholders who vote by proxy the same 
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ability to “split their tickets” that shareholders 
who attend a meeting in person and vote by 
ballot have.

The new rules attempt to level the playing 
field for shareholders voting by proxy by 
mandating the use, in all contested elections, 
of a universal proxy card that includes the 
names of all candidates duly nominated by any 
party soliciting proxies. The rules establish 
presentation and formatting requirements 
for universal proxy cards that are intended 
to ensure that each party’s nominees are 
presented in a clear, neutral manner.

In addition to requiring the use of a universal 
proxy card, the rules make a number of 
major changes that will significantly influence 
the way that proxy contests are conducted. 
Among other things, these changes will 
require each side to notify the other of their 
respective slates by specified deadlines, and 
require dissidents to file their definitive proxy 
statement by the later of 25 days before the 
shareholder meeting or five days after the 
company files its definitive proxy statement. 
These notice requirements are in addition to 
those that may be included in a company’s 
advance notice bylaw. 

Finally, in order to take advantage of the 
universal proxy rules, dissidents must solicit 
holders of shares representing at least 67% 
of the voting power of the shares entitled to 
vote at the meeting. Under Rule 14a-3, that 
effectively requires each solicited shareholder 
to be provided with a proxy statement, but 
that can be accomplished through notice and 
access or through full set delivery. 

Planning for “Universal Proxy” Proxy 
Contests

In the past, investors were presented with 
an either/or choice — vote the “white card” 
or the “blue card.” They were unable to 
pick and choose preferred candidates from 
the alternative slates. These limited voting 
options are now a thing of the past. Investors 
can now mix and match their votes, limited 
only by the number of available board seats. 
That new reality has important implications 
for companies that need to be considered in 
planning for proxy contests.

Prioritize Board Refreshment. With investors 
able to vote freely for the candidates they 
prefer, the qualifications of individual 
candidates will assume much greater 
prominence in proxy contests than they have 
in the past, and may often prove decisive. That 
heightens the importance of efforts to refresh 
the board with highly qualified new members. 
In a non-control proxy contest conducted 
under the universal proxy rules, management’s 
slate is only as strong as its weakest links, 
and subpar directors will almost certainly 
be targeted by activists, who will offer up 
nominees who they claim to be more qualified 
as alternatives.

Companies need to be aware that an activist’s 
assessment of the qualifications of their 
directors will not only factor in to whether to 
launch a proxy contest, but also the size of 
the slate that the activist may put forward. 
Directors with obsolescent skill sets represent 
targets of opportunity for activists who can 
put together a slate of nominees with more 
compelling credentials.
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Shareholder Engagement: Know Your Base. In 
a world where voting a split ticket for directors 
is simple, effective shareholder engagement, 
including identifying and responding to specific 
investor concerns, becomes even more 
important for management. An investor who 
is relatively satisfied with a company’s overall 
performance but has specific issues that the 
investor believes have not been appropriately 
addressed may be receptive to an activist’s 
overtures. If activists can engage effectively, 
they can identify these institutions and 
persuade them to split their tickets. As one 
commenter put it, the question for investors 
in these situations is not “can you support 
activists?” but “how many activist nominees 
can you support?”

Effective shareholder engagement will help 
companies identify investors who may be 
inclined to support one or more activist 
nominees and the issues that might sway 
them. This is essential information that 
will enable companies to assess potential 
vulnerabilities and take steps to address 
them before an activist can exploit them. If 
a potential proxy contest does emerge, this 
information will be useful to companies in 
assessing the advisability of a settlement, 
because it will help them gauge whether 
activists can wage a successful proxy contest 
and, if so, how many seats they might 
realistically expect to win.

Involve Proxy Solicitors and IR Advisors. With 
the increasing importance of understanding 
the priorities and concerns of investors, the 
knowledge about the shareholder base that 
proxy solicitors bring to the table will likely 
result in companies involving them more 
heavily in planning for a potential proxy 

contest. Activists are likely to do the same 
thing, and use the advice that their proxy 
solicitors provide in modeling the size and 
composition of their own slate.

Investment relations professionals are also 
expected to feature more prominently in the 
planning and execution of proxy contests. With 
campaigns likely to focus on the qualifications 
and personal characteristics of individual 
nominees, a more nuanced and sophisticated 
approach toward shareholder communications 
will likely be necessary. There may be 
less focus on competing strategic visions 
for the company, and more on comparing 
and contrasting the individual nominees 
themselves. 

Prepare for Proxy Advisors to Play a Bigger 
Role. Traditionally, proxy advisory firms 
have effectively recommended one slate or 
the other. While they may have endorsed 
the election of a dissident’s candidate, their 
bottom line was always which proxy card to 
vote, not which candidate. In effect, that meant 
that a recommendation to vote management’s 
card almost always translated into a vote for 
management’s slate by advisory firm clients 
who rely on the firm’s recommendations. 

That is no longer likely to be the case. Under 
universal proxy, it will be very easy to act on 
a split recommendation from proxy advisors. 
Some commenters have suggested that 
in this environment, both companies and 
activists are going to want proxy advisors to 
become more specific with recommendations 
addressing individual nominees rather than 
slates of directors. In turn, that means proxy 
advisors may want detailed information about 
the qualifications of incumbent directors well 
in advance of a proxy contest. Being prepared 
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to provide information highlighting the 
qualifications of your directors will be essential 
in dealing with proxy advisors and other 
constituents.

Update Your Activism Response Plan. 
Companies should take a hard look at their 
activism response plan with a view to updating 
it to reflect the changed landscape. In doing 
so, companies should consider whether they 
have the right team in place at the right time 
to deal with the challenges presented by the 
ability of investors to split their tickets. As 
noted above, the dynamics of proxy contests 
are likely to change significantly, and that may 
affect when and how companies engage with 
shareholders, address board refreshment and 
involve proxy solicitors, investment relations 
advisors and other professionals. 

Amend Your Advance Notice Bylaw. 
Companies should amend their advance notice 
bylaws to address Rule 14a-19. At a minimum, 
the amendments should: 

• Clarify that no person may solicit proxies
in support of director nominees other
than the company’s nominees unless
that person has complied with Rule 14a-
19;

• Provide that the company will disregard
any proxies or votes solicited for
candidates who do not comply with the
requirements of Rule 14a-19; and

• Require the nominating person to
provide reasonable evidence that
it has met the minimum solicitation
requirement at the company’s request in
advance of the date of the shareholders’
meeting.

The SEC may well take the position that 
persons who do not comply with Rule 14a-
19 are disqualified from soliciting proxies or 
having votes cast in favor of their nominees 
counted at a shareholders’ meeting. 
Nevertheless, it is better for companies to have 
specific mechanisms in place in their bylaws 
to provide certainty and to make it clear that 
the company itself has the authority to enforce 
those provisions. 

Also, the ability to compel an activist to 
demonstrate compliance with the rule’s 
minimum solicitation requirement is essential. 
Despite the SEC’s warning in the adopting 
release that false statements about the 
intent to comply with that requirement are 
subject to liability under Rule 14a-9, some 
activists may be tempted to play fast and 
loose with the requirement, perhaps relying 
on the assumption that the SEC is unlikely 
to be interested in pursuing enforcement 
proceedings. Requiring the activist to provide 
reasonable evidence of compliance will enable 
the company to enforce the other provisions 
of its bylaws allowing votes solicited without 
complying with Rule 14a-19 to be disregarded.

New Strategic and Tactical Realities

The changes resulting from the implementation 
of the universal proxy regime not only 
require companies to prepare for potential 
proxy contests under an entirely new set of 
ground rules, but to also consider some of 
the strategic and tactical implications of the 
changed landscape when it comes to waging a 
proxy contest.

Impact of New Players? There is a widespread 
belief that proxy contests will cost less under 
a universal proxy regime and that, as a result, 
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there will be more of them. In particular, many 
believe that socially conscious investors with 
ESG agendas who traditionally would have 
opted to submit a shareholder proposal may 
now decide that a proxy contest seeking a 
board seat is a viable option.

Whether that proves to be the case remains 
to be seen. While access to the company’s 
proxy card and the ability to use notice and 
access procedures to solicit votes may reduce 
the direct solicitation costs, there are some 
significant expenses associated with even the 
most bare-bones campaign. These include 
the legal fees associated with working through 
advance notice bylaw provisions, preparing 
proxy materials and determining how to 
navigate the minimum solicitation requirement. 
Additional costs, including proxy solicitor 
fees, are going to have to be incurred if the 
contestant is serious about winning a contest.

On the other hand, many socially conscious 
investors incur the expenses associated with 
offering up similar Rule 14a-8 proposals at 
multiple companies each year, so they may 
decide that the cost of learning to navigate 
advance notice bylaws (many of which have 
similar informational requirements) and 
preparing a “boilerplate” proxy statement that 
can be used with little modification for multiple 
contests may be worth the investment. 

Ultimately, the consensus of most advisors 
seems to be that at least some of these 
investors will manage to devise a way to wage 
a low-cost proxy contest under universal 
proxy. Since that is the case, it is reasonable 
to expect to see more contests with multiple 
activists involved. Some suggest that, in 
practice, it is more likely that one activist will 
take the lead in multiple activist situations. 

This would result in greater efficiency due to 
the ability of the parties to share costs, and it 
would be less likely to result in multiple slates 
that would dilute the pro-activist nominee vote. 

One of the wild cards in this analysis is 
the involvement of more inexperienced 
players, which could increase the time and 
complexity associated with consolidating 
activists’ efforts under a single banner. In 
the worst-case scenario from a traditional 
activist’s perspective, it could look a lot like 
trying to herd cats — and potentially provide 
opportunities for the company to capitalize on 
differences between the groups involved in the 
contests.

Supercharged ESG Campaigns. One tactic 
that Goodwin’s Sean Donahue addressed in 
our recent podcast is the potential for ESG 
activists to pair the lower cost of waging a 
proxy contest under the universal proxy rules 
with ability to include multiple shareholder 
proposals on the company’s proxy card under 
existing provisions of the proxy rules. Imagine 
the potential leverage an ESG-focused activist 
could obtain by including one or two nominees 
along with multiple ESG-related proposals on 
the company’s proxy card.

How could this happen when Rule 14a-8 
limits proponents to only one shareholder 
proposal? The answer lies in Rule 14a-4(c), 
which essentially prohibits companies from 
exercising discretionary authority over 
shareholder proposals if, among other things, 
the proponent notifies the company that it 
intends to deliver a proxy statement and form 
of proxy to a number of shareholders sufficient 
to carry the proposal. Due to the inability to 
exercise discretionary authority, the company 
will in practice be compelled to include the 
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proposals on its own proxy card if it wishes to 
effectively solicit votes in opposition to them.

Larger Activist Slate Sizes. As Michael 
Levin discusses in greater detail in his 
article appearing elsewhere in this issue, 
the replacement of the traditional binary 
choice presented to proxy voters with a 
system that allows them to divide their votes 
among candidates as they see fit creates an 
opportunity for activists to model the size 
of their slate to capture a voting “surplus” 
that they were unable to seize under the old 
system.

Because of the binary nature of the old 
system, activists tended to nominate only a 
small number of candidates. The continuous 
system established under universal proxy 
allows them to match the size of their slate to 
the level of shareholder support they expect to 
receive. In other words, if an activist expects 
to be able to garner 30% of the vote, it is 
reasonable to assume that it will be able to 
elect 30% of the board. 

Of course, modeling the slate to match the 
anticipated level of support requires activists to 
have a solid understanding of the company’s 
shareholder base, and means that they and 
their advisors will make engagement with 
investors as high a priority as companies will 
under the new regime. The need for that kind 
of engagement and the desire to get ahead of 
others in the potentially larger pool of activists 
considering proxy contests also means that 
companies should expect activists will start 
their efforts much earlier than they have in 
the past. While activists could be expected 
to surface a month or two before an advance 
notice deadline, they are likely to start well 
before that under the new regime. 

Furthermore, the level of investor support that 
an activst can expect may fluctuate based 
on the size of the slate — the closer an 
activist comes to a control position, the less 
inclined many investors may be to support its 
slate. Nevertheless, activists who calculate 
their potential level of support well will have 
significant negotiating leverage with company 
management. For example, these activists may 
be in a position to argue effectively that the 
company should settle for one or two activist 
directors, because in the event of a proxy 
contest, the activist will likely gain more seats 
on the board.

Short Slate v. Control Campaigns. As 
highlighted by the foregoing discussion, the 
universal proxy rules significantly enhance 
activists’ leverage on short-slate contests, 
because the new system significantly 
increases the odds of activists successfully 
winning one or more seats in those contests. 
However, many commenters suggest that 
universal proxy may have the opposite effect 
on control contests. 

That is because while many institutional 
investors may be willing to “shake things up” 
by adding an activist nominee to the board, 
fewer are likely to be willing to throw the 
incumbent board out without a control premium 
to show for it. Ironically, universal proxy may 
increase the challenges that an activist faces 
in a control contest, because the personal 
qualifications of each nominee will become 
more important, and an activist will need to 
identify nominees that it can make the case 
are all better qualified than a majority of the 
incumbent directors. 

Another reason the leverage may shift in 
control contests is that proxy advisors impose 
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a higher burden of persuasion on activists 
engaging in a change in control campaign. 
In addition to making a case that change is 
needed, the activists also have to provide 
information about their plans for change and 
advocate for their achievability. 

Conclusion

Proxy contests are likely to look very different 
under a universal proxy system than they 
have in the past. The replacement of a binary 
system with one allowing investors to pick and 
choose their preferred nominees will likely 
bring the qualifications of individual directors 
front and center in any proxy contest. That 
means companies need to prioritize board 
refreshment and articulate the qualifications 
of their directors in their engagement with 
investors.

Investor engagement will also need to become 
more sophisticated in order to gauge the level 
of support that management might expect 
in a short slate proxy contest. No longer will 
the focus be on whether a particular investor 
will return management’s proxy card, but the 
degree to which that investor might be willing 
to support directors on an activist’s slate. 
This effort will require involvement of proxy 
solicitors and investor relations advisors in the 
planning process to a greater extent than in 
the past.

Companies need to reassess their existing 
activism response plans and update their 
charter documents to ensure that the terms 
of their advance notice bylaws appropriately 
address the provisions of Rule 14a-19 and 
allow them to effectively address non-
compliance with its provisions.

Perhaps the most important thing for 
companies to keep in mind is that, although 
no one knows whether universal proxy will 
result in more proxy contests, the rules clearly 
encourage the entry of new investors into the 
process and increase the leverage of activists 
and other investors seeking board seats. The 
playing field has shifted in a fundamental way, 
and it seems fair to conclude that, as Year 
Zero begins, public companies are likely to 
find themselves in a less defensible position 
to wage a proxy contest then they have ever 
been in before.

How Continuous Voting with 
UPC Will Change Proxy 
Contests

By Michael Levin, Founder, The Activist 
Investor and UniversalProxyCard.com

Most thinking and writing about the new 
universal proxy card (UPC) rule tend to 
consider basic compliance: new notices, the 
67% requirement or proxy contest costs. 
Some look a little further, like how to navigate 
multiple activists at a company. Yet, UPC 
opens up completely new opportunities to 
influence a portfolio company through board of 
director elections. The entire strategy around 
how to structure and solicit votes for an activist 
slate will change significantly. We have thought 
hard about that strategy under UPC, and 
explain here how that will work.

In short, shareholders will have much more 
influence over board composition. A shrewd 
activist investor anticipates this. Rather than 
an activist deciding how much incremental 
change to request in a board, an activist can 
position a proxy contest so that shareholders 
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decide how much change they want. Activists 
can model a proxy contest using expected 
shareholder support to create the needed 
strategy, and plan a slate accordingly.

Contest Strategy

UPC changes the strategy, literally, in a proxy 
contest. This entails how many candidates 
an activist nominates for a board, whom to 
nominate, when to nominate them and how 
to communicate these nominees to other 
shareholders.

One of the abiding frustrations of a proxy 
contest is how an activist needs to work really 
hard to win a substantial share of shareholder 
votes just to gain one or two seats on the 
board of directors. UPC responds to this. An 
activist’s board representation can now reflect 
with more precision the extent of support it 
receives from shareholders.

Overall, with a sound UPC strategy, instead 
of settling for a couple or even just one seat, 
an activist can aim higher. Or, an activist that 
does win a meaningful number of votes, but 
falls short of a plurality, will still win board 
representation. The remainder of this article 
explains the thinking.

Binary vs. Continuous Voting

For decades, proxy contests amounted to a 
binary, either/or proposition. Shareholders 
choose between a company’s or an activist’s 
plan for the company, as reflected in 
their respective director slates. Based on 
its analysis of these competing plans, a 
shareholder votes for one or the other slate.

A really unhappy shareholder that seeks 
even more change than the activist proposes 
must accept only what the activist proposes. 

That shareholder would vote for anything 
and anyone the activist submits, and even 
more than that. A mildly unhappy shareholder 
that wants just a little change has a harder 
decision. It could accept the company’s plan 
as expressed through incumbent directors and 
promises to improve. Or, it could gamble the 
activist’s thesis will work, and reluctantly vote 
for its nominees.

Sure, that mildly unhappy shareholder does 
have limited ways to support some company 
and some activist candidates, but it is a 
significant hassle. The shareholder could go 
to the expense of preparing a custom, legal 
proxy that provides for specific, divided voting 
instructions. It could also vote for only some of 
the activist candidates using the activist proxy 
card, and not exercise all of its available votes.

The usual outcome of this binary vote is that 
an activist will hustle to persuade a plurality of 
shareholders about the virtues of its plan for 
the company. Yet, they win or settle for modest 
representation on the board of directors. 
Further, an activist that wins a decent number 
of votes, but falls short of a plurality, gets 
nothing.

In contrast to this binary system, UPC makes 
proxy voting continuous. The shareholder that 
agrees exactly with an activist about how to 
improve a company will contentedly vote for 
the activist’s nominees. The really unhappy 
shareholder that demands extensive change 
will support all of an activist’s nominees, 
and wish the activist sought more and, most 
important, the mildly unhappy shareholder 
that wants just a little change can easily and 
directly support only some of the activist’s 
candidates, commensurate with its desired 
change at the company.
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With UPC, a shareholder votes for as much (or 
as little) change as it desires. UPC calibrates 
activist representation on the board to reflect 
the votes it receives from shareholders.

How Should an Activist Work Within 
this New Reality?

Model a Slate Based on Expected Shareholder 
Support. We created a proprietary model that 
incorporates expected shareholder support 
into the strategic decisions necessary to 
plan and execute a proxy contest. The model 
solves for the number of candidates an activist 
should nominate. We illustrate the model with 
a simplified example.

Let us assume a portfolio company has 
10 board seats. The company nominates 
candidates for all 10. And suppose 
shareholders support change at the company 
such that 40% of the shares voted will support 
the activist slate, less than a plurality. Without 
UPC and with that expected 40% support, the 
activist might nominate one or two candidates. 
It would then seek to persuade shareholders 
that level of change is an acceptable outcome 
for the proxy contest. Maybe shareholders 
will exceed expectations, and the activist will 
indeed win a plurality. On average, with only 
40% of the votes, the activist wins no seats. 
With UPC and that 40% level of shareholder 
support at the company, the model indicates 
the activist will win 40% of the board. In the 
example, this means electing four activist 
nominees for the 10 available seats. If the 
activist nominates only two candidates, 
it leaves votes on the table. If the activist 
nominates six candidates, the model indicates 
shareholders will divide support among all 
six, and on average none will prevail over the 
company’s 10 nominees.

The critical input to the model is the expected 
level of shareholder support. An activist can 
assess this based on past director votes, past 
votes on other shareholder and company 
proposals, and input from current investors. 
The output is the precise number of activist 
nominees needed to capture and express this 
support.

Control Contests and Classified Boards. 
Two factors complicate how to think about 
strategy under UPC. Some shareholders, 
many regulators and, of course, almost all 
companies especially fear proxy contests in 
which an activist seeks control of the board 
of directors. Control can mean the activist 
having a majority of the seats on the board 
or even all the seats. Opponents argue that 
a control contest grants control to the activist 
without the activist paying for that right. These 
opponents contend the activist acquires the 
company without paying a “control premium.” 
In these situations, a majority or more of the 
board seats could serve as a constraint on the 
number of seats to seek.

In our example above, if an activist thinks 
control will concern enough investors, they 
would limit the slate to five nominees, just 
short of a majority. Alternatively, if control 
concerns these investors, we expect 
shareholder support at 50% and no more. This 
50% input to the strategy model yields the 
same five nominees. 

Note control and control premiums are not 
settled issues. Some companies underperform 
so badly and need enough change that 
shareholders will happily grant a majority or 
more seats to an activist without worrying 
about a control premium.
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A classified board allows an activist to seek 
to elect a full slate at a shareholder meeting, 
without seeking control of the board. Of 
course, the point of a classified board is to 
prevent an activist from winning a majority of 
board seats in a single election. An activist 
that runs a proxy contest at such a company 
can seek all available seats in that election 
without prompting concerns about control.

In our example above, suppose the company 
has 10 board seats in three classes, say with 
three or four seats in each class, and four 
available in the subject election. The activist 
can then use UPC to seek all four seats, rather 
than a smaller number, without prompting 
control concerns. Based on the assumed 40% 
expected shareholder support, the activist 
would win all four.

Nominate People, Not a Slate. Strategy under 
UPC goes beyond the size of an activist 
slate. Shareholders can compare individual 
nominees explicitly, between company 
incumbents and activist candidates. A 
resourceful activist will make this comparison 
easy for other shareholders.

Of course, in some proxy contests an 
activist already does target specific company 
incumbents. Before UPC, an activist could 
nominate a “short slate” of a few candidates. It 
would then identify which incumbents it wants 
to replace with its few nominees. Shareholders 
would still support either the few activist 
candidates, or the entire company slate.

Under UPC, shareholders can act directly 
on these individual choices. An activist 
should make clear to other shareholders the 
advantages of its specific nominees compared 
to each incumbent, and urge votes following 

these distinctions. Even better, an activist will 
need to connect its nominees directly to its 
thesis for the company, and demonstrate how 
individual candidates will carry out its plans.

Working backward, the experience and 
expertise of individual nominees compared to 
that of individual incumbents becomes much 
more important than before. Activists can no 
longer scramble to recruit whatever willing 
nominees it can scrounge at the deadline to 
notify companies.

Changes for Proxy Solicitors and Advisors, 
Too. Proxy solicitors will have more to do. 
They provide critical advice on the shareholder 
support input to the proxy contest strategy 
model. They understand the investor 
community and have ready access to data on 
past proxy contest and shareholder proposal 
votes.

They also have a new challenge to help 
shareholders compare individual activist 
candidates to company incumbents. Beyond 
promoting the activist thesis for the company, 
proxy solicitors will also explain how each 
activist candidate improves on company 
nominees.

Similarly, proxy solicitors have a new tactic 
in promoting an activist slate. They can offer 
shareholders the option of supporting limited 
change at a company. Rather than telling 
shareholders, “Vote for the activist,” they can 
say, “Vote for whatever change you want.” 
For shareholders that are reluctant to vote for 
an activist’s entire slate, a proxy solicitor can 
offer more options beyond the binary either/or 
proposition available today.

Proxy advisors will have more power. They 
frequently advise shareholders to vote for 
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only some of an activist’s slate. Now, these 
recommendations will have more impact. Proxy 
advisors that handle proxies for investor clients 
can directly implement the advice to support 
only a few specific activist candidates.

Start Early! Strategy extends to the timing of 
the steps in a proxy contest. Overall, UPC 
means an activist should begin thinking about 
and planning for a proxy contest earlier than it 
has before.

Communicating with shareholders in a proxy 
contest will become trickier. While clumsy, 
telling a shareholder which color proxy card 
to vote is rather simple. Now, activists will 
need to communicate detail about individual 
nominees, compare those nominees to 
incumbents and connect those nominees to 
the activist’s thesis for the company. All of 
this takes time. Other shareholders may not 
want to focus on a contest too far before a 
shareholder meeting, but that does not mean 
an activist should avoid early, substantive 
messaging.

Multiple activists can complicate a proxy 
contest. The first activist will have an 
advantage in recruiting board candidates and 
communicating with other shareholders.

Conclusion

UPC offers a significant opportunity for an 
activist to improve proxy contest outcomes. It 
will do so only with proper planning for the size 
of a slate, qualifications of specific nominees 
and communicating the value of those 
nominees to shareholders.
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