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Timely “Best Practice” Disclosures for Your
Compensation Discussion and Analysis

The 2009 proxy season promises to be a turning point for Compensation Discussion and Analysis and
for executive pay practices in general, as rising public anger over compensation practices will focus all
eyes on what companies are doing to address the growing list of concerns. In many cases, companies
are grappling with unprecedented financial and economic pressures while, at the same time, their “pay
for performance” programs are being fully tested. This confluence of forces occurs against a backdrop
of regulatory changes in Washington, as Congress enacts legislation targeting executive compensation
at companies accepting bailout funds and will likely soon take up legislation mandating an advisory
vote on executive compensation.

In our January-February 2008 issue, we provided examples of “best practice” disclosures that ad-
dressed areas of concern raised by the Staff in its review of executive compensation disclosures. We
are revisiting some of those examples in light of the credit crisis and economic concerns, as well as
recent and expected regulatory efforts. We are also now addressing areas that have become critical
concerns in the past few months and must be addressed in upcoming CD&A disclosures. While there
is no “one size fits all” approach that can work for your CD&A, we hope that these examples provide
critical guidance on analyses that will be expected this proxy season—and beyond.

Implementing ‘“Hold Through Retirement” for Equity Awards

Our September-October and November-December 2008 issues described why companies should be
implementing a hold-through-retirement policy for senior executives as a means for not only address-
ing shareholders’ valid concerns about executive compensation, but also for avoiding the creation of
incentives that lead to unnecessary and excessive risks. [For a discussion of implementing a hold-
through-retirement policy in the context of conducting a risk analysis of compensation programs, see
the model disclosure included in the Winter 2009 issue of our Proxy Disclosure Updates newsletter.]

Best Practice Disclosure:

Our Hold-Through-Retirement Policy

We have long recognized the importance of stock ownership as an important means of
closely aligning the interests of our senior executive officers with the interests of the company’s
shareholders. As discussed on page __ of this Compensation Discussion and Analysis under
the heading “Stock Ownership Requirements” we have required that our senior executives
maintain “skin in the game” with the substantial stock ownership guideline ratios of 12 times
salary for our CEO and six times salary for our other named executive officers.
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This substantial stock ownership guideline alone, however, does not ensure that the inter-
ests of our senior executives are fully aligned with our shareholders’ interests. While stock
ownership—through both compliance with the stock ownership guidelines and through ac-
cumulation of equity awards under our compensation programs—encourages a focus on re-
turns to shareholders through the company’s stock price, that focus may, in some instances,
overemphasize short-term rather than long-term returns. Without a countervailing influence,
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BRI PV The rlsks attendant to a short-term focus on stock price may be particularly
acute in trmes when share prices are substantially depressed, such as we have experienced
in recent months.

In 2008, the Compensation Committee considered alternatives for addressing these concerns,
in partlcular focusnng on ways to better allgn our executlves interests with the interests of
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The Compensation Committee considered implementing a policy to require that our se-
nior executive officers (including the CEO and all of the named executive officers) hold a
substantial portion of their earned equity awards until the executives retire from service with
the company. The Compensation Committee recognlzed that this pollcy would address many
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partlcularly acute in periods such as we are facing today, where stock prices are depressed
and executrves may feel pressure to maximize the value of their retirement holdings by seek-
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Please go to TheCorporateCounseI net to Enter a .Nn_Rlsk_IuaLASAP to gam mstant access to the Model CD&As.
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equity compensation for the subject executives will remain a motivational force throughout
their careers to promote the long term value of the company.

We are pleased to announce that our CEO and our named executive officers have also
agreed to subject their already-owned, previously granted option stock and restricted stock to
this new hold-through-retirement policy, thereby demonstrating their long-term commitment
to the company and its shareholders.

Revisiting Perquisites

Recent economic and financial pressures are driving most companies to review every aspect of their
budget—and layoffs and significant cutbacks are being experienced across the board. When a company
is laying off a substantial portion of its work force or is cuttlng back on research and development
it becomes mcreasmgly more dlfflcult to Justlfy R RVENR T EERAEIENTr SR S
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Best Practices Disclosure:

Reassessment of Our Perquisites

We have provided our CEO and the other named executive officers with several perqui-
sites, including the personal use of company aircraft and automobiles, company- pald frnan—
cial plannlng services and country club membershrps These perqmsrtes have Bl
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As described in our “Management’s Discussion and Analysis of Results of Operations and
Financial Condition” in our annual report on Form 10-K, we have faced an increasingly dif-
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In light of these ongomg cost concerns, the Compensatlon Commlttee has determined :
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Making the Most of Clawback Provisions

Clawback policies (and such provisions in executive compensation arrangements) are being adopted
with increasing frequency, as companies seek to ensure that executives are not in a position to keep
compensation that was awarded based on what later turns out to be erroneous financial results. Section
304 of the Sarbanes-Oxley Act originally focused significant attention on clawback policies, and now
the presence of broader clawback provisions as part of the TARP has reignited interest in clawbacks as
an effective means for discouraging inappropriate conduct. In the current climate, even those compa-
nies that have already adopted clawback policies and provisions need to re-evaluate those measures,
because the triggering events may be too narrow and fail to deal with circumstances where it turns
out—after compensation decisions have been made—that the executive has engaged in conduct which
ultimately harms the company and shareholders.

Revisiting our Compensation Recovery Policy

In 2006, the Board of Directors adopted a Compensation Recovery Policy, pursuant to
which members of management (including the CEO, the CFO and the NEOs) may be re-
quired to return compensation paid based on financial results that were later restated. This
policy applied only if the executive officers engaged in misconduct that contributed to the
need for a restatement, or contributed to the use of inaccurate metrics in the calculation of
incentive compensation. Under this policy, when the Board determined in its sole discretion
that recovery of compensation was appropriate, the Company could require reimbursement of
all or a portion of any bonus, incentive payment, commission, equity-based award or other
compensation, to the fullest extent permitted by law.
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D st s for the critical days ahead.

In light of the risk assessment undertaken by the Compensation Committee discussed on
page __ of this Compensation Discussion and Analysis, the Compensation Committee has
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Based on the Compensation Committee’s recommendation, the Board of Directors has ad-
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where executives pursued strategles and took actions that (e.g., as a result of excessive risk-
taking or poor performance or what, in hindsight, were bad or flawed strategies) should not
have been rewarded.

In order to ensure the enforceablhty of the reV|sed Compensatlon Recovery Policy, -
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n v notwrthstandlng any current employment agreements, the board
and the CEO and our management team view this as so fundamental that we are pleased
to report that our CEO and NEOs have agreed to the application of these new provisions

retroactively.

Evaluating the Need for Pensions and SERPs

In our January-February 2008 issue, we addressed the importance of a wealth accumulation analysis

and walk- away numbers in analyzrng termination and change in- control arrangements in part|cular when
e _ s e
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Our Review and Analysis of Pensions and SERPs

We provide retirement benefits to the named executive officers through both qualified and
non-qualified defined-benefit and defined-contribution retirement plans. We have historically
viewed our retirement benefits as a means of providing financial security to all of our sala-
ried employees after they have spent a substantial portion of their careers with the Company.
While many companies today do not provide retirement benefits in the form of a pension or
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These retirement plans create significant ongoing obligations for the Company in terms of
funding and administration costs. As our workforce ages, the Company could face increas-
ing costs in the future in order to satisfy obligations under these programs. With respect to
our senior executives, the Compensation Committee has, in llght of these cost concerns and
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Go to TheCorporateCounsel net now
to Renew or Enter a No-Risk Trial ASAP

to gain instant access to these model CD&As.
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Tax Implications

In our January-February 2008 issue, we provided “best practice” disclosure for addressing compliance
with Internal Revenue Code Section 162(m). The Emergency Economic Stabilization Act of 2008 (the
“EESA”) and the US Treasury’s Capital Purchase Program (the “CPP”) brought Section 162(m) guidance
to the forefront again, with a requirement that any participating institution agree, as a condition to
participate in the CPP, that it will be subject to the $500,000 annual deduction limit under Section
162(m)(5). Section 162(m)(5), which was added by Section 302 of the EESA, reduces the deduction
threshold for the remuneration paid to senior executive officers during any taxable year from $1 mil-
lion to $500,000, and it also eliminates the exception to the deduction limit for “performance-based
compensation” as well as deferred compensation.
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Do not delay! To gavln instant access to these model CD&As

go to the CorporateCounsel.net.
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Do Not Risk Embarrassment and EXPOSURE in the Critical Days Ahead

Announcing Lynn, Romanek & Borges’

Executive Compensation Annual Service

We are pleased to announce that when you order a copy of The Executive Compensation Disclosure
Treatise and Reporting Guide, you receive two significant, ongoing bonuses:

= Full access to the online, electronic version of the Treatise and Reporting Guide on
CompensationDisclosure.com
— You will have the Treatise at your fingertips at all times.

Having the electronic Treatise with you at all times will enable you to unlock the
critical guidance and answers you will need as you prepare and review —and field
questions regarding — your upcoming proxy statement.

® The new Borges & Lynn Updates newsletter

— Mark Borges and David Lynn’s critical new
newsletter will bring you all the latest guidance
that you need to know. This year’s disclosures will
be particularly challenging. Having the very latest
guidance will be critical.

Borges & Lynn’s

Proxy Disclosure Updates
on CompensationDiselosure.com
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Your Upcoming Proxy Disclosures
What You Need to Do Now

Winter 2008

Every issue of Borges & Lynn’s Proxy Disclosure Updates
newsletter will be delivered to you electronically —for

instant access to the latest critical guidance. You will not weunt o 5 :
O Aniss

The first issue— which you will not want to miss—has these cribical (ssues.

recently been posted. It includes critical, extensive
practical implementation guidance impacting your
upcoming proxy statement. It also addresses the practical
ramifications to all public companies of the SEC’s new
stances and expectations resulting from the current
financial crisis.

The second issue 1s out! You will want it in hand as you
review drafts of your proxy statement. It contains the
very latest important 11™-hour pointers (and pitfalls)—and model
disclosures —for your proxy statement. It may well prevent costly and embarrassing errors and
faulty disclosures, saving you—and your directors—unnecessary, costly public criticism.

You will not want to miss these two critical issues. A “must” for anyone responsible for this year’s
proxy disclosures. We encourage you to take advantage of the No=Risk Trial to have these issues in
hand now as you prepare for the upcoming proxy season.

Unconditional Full Refund —If at any time you are not completely satisfied with
Lynn, Romanek & Borges’ “Executive Compensation Treatise and Annual Service,”
simply return the Treatise and we will refund the entire cost.

Do Not Delay. Enter Your No-Risk Trial Today!
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